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DETAILED ACTION 

1 . Examiner acknowledges receipt of applicant's response filed on 20 November 
2008. Claims 1-17 are pending and an action on the merits follows. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 12 is rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

4. Claim 12 recites the limitation "the processor" in line 6 of the claim. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 
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7. Claims 1-2 4-8, 10-14, and 17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over McHugh (US Patent 6,230,047 B1) in view of Huish et al. (US 
Patent 5,879,270) hereinafter referred to as Huish. 

Regarding claim 1, McHugh discloses an audio interval training device (10), 
comprising: 

a sensing unit (20) to obtain a parameter of a user in physical exercise; 

a memory (32 - memory, col. 4 line 67) to store a plurality of audio signals (col. 
4 line 65— col. 5 line 5), each having a predetermined tempo value; and 

a processing unit (32 - processor chip, col. 4 line 66) configured receive the 
parameter from the sensing unit (col. 4 lines 3-6), to receive a first and second target 
parameter value (20), select a first (col. 5 lines 61-67) and second (col. 6 lines 1-6) 
audio signals having a respective tempo, corresponding to the first and second target 
parameter values (col. 5 line 61 - col. 6 line 6), rendering the first audio signal to the 
user at least until the processor determines the parameter has achieved the first 
parameter value (col. 5 lines 61-67), and rendering the second audio signal to the user 
at least until the processor determines the parameter has achieved the second 
parameter value (col. 6 lines 1-6). 

McHugh discloses using audio signals to encourage a change in the heartbeat of 
the user to achieve certain parameters, but fails to disclose alternating the rendering of 
the first and second audio signals according to (4) and (5) of claim 1 . 
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However, Huish teaches an exercising device with a sensing unit (26) that 
encourages a change in the heartbeat of the user to achieve certain parameters, 
wherein the processing unit (25, 35) alternates the rendering of the first and second 
encouragement stimulus (Abstract - raising and lowering elevation of treadmill) 
according to: rendering the first encouragement stimulus to the user at least until the 
processor determines the parameter has achieved the first parameter value, and 
rendering the second encouragement stimulus to the user at least until the processor 
determines the parameter has achieved the second parameter value (figs. 5A and 5B). 

Given the teachings of Huish, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify the processor of the first and 
second audio signal training device of McHugh with the interval training processor of 
Huish. Doing so would enable the user to easily alternate between raising and lowering 
their heart rate and provide for a more effective workout. 

Regarding claim 2, McHugh discloses the parameter is a pulse rate (20). 

Regarding claim 4, McHugh discloses the tempo comprises a beat (col. 5 lines 
1-6). McHugh doesn't disclose the beat per minute values of such rhythms, but it is 
inherent to any beat/rhythm that it has a beat per minute value. 

Regarding claim 5, McHugh discloses the sensing unit is a heart rate monitor 
(20) or a timer device. 
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Regarding claim 6, McHugh discloses a respective audio signal is rendered to 
the user until the user's heart rate reaches the first or second target heart rate, as 
determined by the processing unit using a received heart rate from the heart rate 
monitor (col. 5 line 61 — col. 6 line 6). 

Regarding claim 7, McHugh discloses the sensing unit and the processing unit 
are connected in a wired or wireless way (#22, 26, 30; col. 4 lines 60-68). 

Regarding claim 8, McHugh discloses the first and second target parameter 
value include target parameter value selected by a user or a programmed exercise 
routine (col. 5 line 61— col. 6 line 6). 

Regarding claim 10, McHugh discloses the tempo values of the plurality of 
audio signal are determined by the audio interval training device (col. 5 lines 1-6). The 
examiner is broadly interpreting the term "tempo value" to mean an inherent property of 
a beat or rhythm that relates to a general speed at which a sound occurs. 

Regarding claim 11, McHugh discloses that the invention may further comprise 
a musical playback device such as a MP3 player (col. 2 lines 9-11). While McHugh 
does not specifically disclose using MP3 files for the audio signals, it would have been 
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obvious to one of ordinary skill in the art at the time the invention was made to 
incorporate MP3 files as an encoding means of the audio signals. 

MP3 files were common and well known in the art at the time the invention was 
made as a means of encoding audio signals and as suggested by McHugh, could have 
been incorporated into the invention of McHugh. Doing so would allow the device to 
carry a relatively high quality sound for the beat and rhythm signals without having to 
utilize a large amount of memory. 

Regarding claim 12, McHugh discloses an audio interval training method, 
comprising: 

receiving a first (col. 5 lines 61-67) and second (col. 6 lines 1-6) target 
parameter value; 

receiving a parameter (22) of a user in physical exercise from a sensing unit (20); 

selecting a first and second audio signal having respective tempos (col. 5 line 61 
- col. 6 line 6), corresponding to the first and second target parameter values; and 

having a respective audio signal rendered to the user corresponding to the first 
and second target parameter value, as determined by a processing unit (32 - 
processor chip, col. 4 line 66) using the parameter from the sensing unit (col. 5 line 
61 - col. 6 line 6). 

McHugh discloses using audio signals to encourage a change in the heartbeat of 
the user to achieve certain parameters, but fails to disclose wherein the processing unit 
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alternatively renders the first audio signal to the user at least until the processor 
determines the parameter has achieved the first parameter value and the second audio 
signal to the user at least until the processor determines the parameter has achieved 
the second parameter value. 

However, Huish teaches an exercising device with a sensing unit (26) that 
encourages a change in the heartbeat of the user to achieve certain parameters, 
wherein the processing unit (25, 35) alternates the rendering of the first and second 
encouragement stimulus (Abstract - raising and lowering elevation of treadmill) 
according to: rendering the first encouragement stimulus to the user at least until the 
processor determines the parameter has achieved the first parameter value, and 
rendering the second encouragement stimulus to the user at least until the processor 
determines the parameter has achieved the second parameter value (figs. 5A and 5B). 

Given the teachings of Huish, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify the method and processor of the 
first and second audio signal training device of McHugh with the interval training method 
and processor of Huish. Doing so would enable the user to easily alternate between 
raising and lowering their heart rate and provide for a more effective workout. 

Regarding claim 13, McHugh discloses a programmed exercise routine that 
includes a first and second target parameter (col. 5 line 61 - col. 6 line 6). 
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Regarding claim 14, McHugh discloses that the invention may further comprise 
a musical playback device such as a MP3 player (col. 2 lines 9-11). While McHugh 
does not specifically disclose using MP3 files for the audio signals, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to 
incorporate MP3 files as an encoding means of the audio signals. MP3 files were 
common and well known in the art at the time the invention was made and as 
suggested by McHugh, could have been incorporated into the invention of McHugh. 
Doing so would allow the device to carry a relatively high quality sound for the beat and 
rhythm signals without having to utilize a large amount of memory. 



Regarding claim 17, McHugh discloses the parameter is a pulse rate (20) 

8. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over McHugh 
(US Patent 6,230,047 B1) in view of Huish et al. (US Patent 5,879,270) hereinafter 
referred to as Huish in further view of Stubbs et al. (US Patent 6,736,759) hereinafter 
referred to as Stubbs. 

Regarding claim 3, McHugh discloses a clock input for providing a trigger 
signal, but fails to specifically disclose that the parameter comprises a time-interval. 

However, Stubbs teaches using a time-interval of the device usage as a 
parameter for alerting the user to perform at a greater or lesser amount of intensity (col. 
24 lines 30-41). 
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Given the teachings of Stubbs, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to incorporate the "period of time" interval 
training feature of Stubbs with the heart rate interval training of McHugh in view of 
Huish. Doing so would allow the user to train to run for particular patterns of time. 

9. Claims 9, 15 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over McHugh (US Patent 6,230,047 B1) in view of Huish et al. (US Patent 5,879,270) 
hereinafter referred to as Huish in further view of Curtin (US Patent 5,986,200). 

Regarding claim 9, McHugh in view of Huish teaches a plurality of audio signals 
that provide a beat and rhythm, but fails to teach that the audio signals are annotated 
with their beat per minute value. 

However, Curtain teaches an audio device that has audio signals with annotated 
beat per minute values (col. 3 lines 51-58; fig. 2 #45; col. 5 lines 30-45). 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to incorporate the annotated beat per 
minute value of Curtain with the audio signals of McHugh. Doing so would enable the 
user to better know the rate at which they were exercising. 

Regarding claim 15, McHugh in view of Huish discloses a means for storing a 
plurality of rhythm pattern data (McHugh - 32) and a means for selecting a 
preprogrammed rhythm (McHugh - 34), but fails to disclose the step of, selecting at 
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least one of a further audio signal having respective tempos similar to the first and 
second audio signals. 

However, Curtain teaches a method by which a first set of audio signals are 
swapped out by the personal training device for a different but similar set of audio 
signals (verse shuffle mode - col. 4 lines 20-35). Furthermore, Curtain teaches the 
use of a track shuffle (49) which would further render similar but different audio signals 
at predetermined periods of time. 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to modify the beat and rhythm audio 
signals of McHugh in view of Huish with the additional audio signals, music, and verse 
shuffle mode of Curtain. Doing so would provide considerably more user listening 
options than a required fixed length playback generally associated with conventional 
playback devices. 

Wherein McHugh in view of Huish in view of Curtain may not specifically disclose 
a total of three audio signals, it would have been obvious to one of ordinary skill in the 
art at the time of the invention to do so, as it is common and well known in the field of 
music to have songs with more than three verses, which according to the disclosure of 
Curtain, would have provided at least three different, but similar audio signals. 

Regarding claim 16, McHugh in view of Huish discloses a means for storing a 
plurality of rhythm pattern data (McHugh - 32) and a means for selecting a 
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preprogrammed rhythm (McHugh - 34), and rendering a first and second audio signal 
(col. 5 line 61 - col. 6 line 6), but fails to disclose the step of, at a predetermined time, 
rendering at least one of a further audio signal in place of the first and second audio 
signals. 

However, Curtain teaches a method by which a first set of audio signals are 
swapped out by the personal training device for a different but similar set of audio 
signals (verse shuffle mode - col. 4 lines 20-35). Furthermore, Curtain teaches the 
use of a track shuffle (49) which would further render similar but different audio signals 
at predetermined periods of time. 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to modify the beat and rhythm audio 
signals of McHugh in view of Huish with the additional audio signals, music and verse 
shuffle mode of Curtain. Doing so would provide considerably more user listening 
options than a required fixed length playback generally associated with conventional 
playback devices. 

Wherein McHugh in view of Huish in view of Curtain may not specifically disclose 
a total of three audio signals, it would have been obvious to one of ordinary skill in the 
art at the time of the invention to do so, as it is common and well known in the field of 
music to have songs with more than three verses, which according to the disclosure of 
Curtain, would have provided at least three different, but similar audio signals. 
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Response to Arguments 

10. Applicant's arguments filed 20 November 2008 have been fully considered but 
they are not persuasive. 

1 1 . Applicant's arguments with respect to claims 1 -1 7 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

12. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrew M. Tecco whose telephone number is 571-270- 
3694. The examiner can normally be reached on 5/4/9; 8-5 M-R 1st Fri off, 2nd Fri 8-4. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, LoAn Thanh can be reached on 571-272-4966. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Andrew M Tecco/ 
Examiner, Art Unit 3764 

/Fenn C Mathew/ 

Primary Examiner, Art Unit 3764 

February 15, 2009 
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